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(2) Must be typed on one side of a
page only with not more than twelve
characters per inch.

(3) Must be assembled in a manner
that permits easy reproduction.

(J) Responses to advisory opinions
must not exceed ten double-spaced
typewritten pages and meet the other
requirements for briefs.

(k) These limitations do not apply to
supporting documentary evidence.

() In complex cases and upon re-
quest, the Executive Director of the
Board may waive these limitations.

(m) Withdrawing applications. Appli-
cants may withdraw an application at
any time before the Board’s decision.
Withdrawal does not stay the three-
year time limit.

§865.4 Board actions.

(a) Board information sources. The ap-
plicant has the burden of providing suf-
ficient evidence of probable material
error or injustice. However, the Board:

(1) May get additional information
and advisory opinions on an applica-
tion from any Air Force organization
or official.

(2) May require the applicant to fur-
nish additional information necessary
to decide the case.

(b) Applicants will normally be given
an opportunity to review and comment
on advisory opinions and additional in-
formation obtained by the Board.

(c) Consideration by the Board. A panel
consisting of at least three board mem-
bers considers each application. One
panel member serves as its chair. The
panel’s actions and decisions con-
stitute the actions and decisions of the
Board.

(d) The panel may decide the case in
executive session or authorize a hear-
ing. When a hearing is authorized, the
procedures in paragraph (f) of this sec-
tion apply.

(e) Board deliberations. Normally only
members of the Board and Board staff
will be present during deliberations.
The panel chair may permit observers
for training purposes or otherwise in
furtherance of the functions of the
Board.

(f) Board hearings. The Board in its
sole discretion determines whether to
grant a hearing. Applicants do not
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have a right to a hearing before the
Board.

(g) The Executive Director will no-
tify the applicant or counsel, if any, of
the time and place of the hearing.
Written notice will be mailed thirty
days in advance of the hearing unless
the notice period is waived by the ap-
plicant. The applicant will respond not
later than fifteen days before the hear-
ing date, accepting or declining the
offer of a hearing and, if accepting,
provide information pertaining to
counsel and witnesses. The Board will
decide the case in executive session if
the applicant declines the hearing or
fails to appear.

(h) When granted a hearing, the ap-
plicant may appear before the Board in
person, represented by counsel, or in
person with counsel and may present
witnesses. It is the applicant’s respon-
sibility to notify witnesses, arrange for
their attendance at the hearing, and
pay any associated costs.

(i) The panel chair conducts the hear-
ing, maintains order, and ensures the
applicant receives a full and fair oppor-
tunity to be heard. Formal rules of evi-
dence do not apply, but the panel ob-
serves reasonable bounds of com-
petency, relevancy, and materiality.
Witnesses other than the applicant will
not be present except when testifying.
Witnesses will testify under oath or af-
firmation. A recorder will record the
proceedings verbatim. The chair will
normally limit hearings to two hours
but may allow more time if necessary
to ensure a full and fair hearing.

(J) Additional provisions apply to
cases processed under 10 U.S.C. 1034.
See DoDD 7050.6.2

(k) The Board will not deny or rec-
ommend denial of an application on
the sole ground that the issue already
has been decided by the Secretary of
the Air Force or the President of the
United States in another proceeding.

(I) Board decisions. The panel’s major-
ity vote constitutes the action of the
Board. The Board’s decision will be in
writing and will include determina-
tions on the following issues:

(1) Whether the provisions of the
Military Whistleblowers Protection

2See footnote 1.
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Act apply to the application. This de-
termination is needed only when the
applicant invokes the protection of the
Act, or when the question of its appli-
cability is otherwise raised by the evi-
dence.

(2) Whether the application was time-
ly filed and, if not, whether the appli-
cant has demonstrated that it would be
in the interest of justice to excuse the
untimely filing. When the Board deter-
mines that an application is not time-
ly, and does not excuse its untimeli-
ness, the application will be denied on
that basis.

(3) Whether the applicant has ex-
hausted all available and effective ad-
ministrative remedies. If the applicant
has not, the application will be denied
on that basis.

(4) Whether the applicant has dem-
onstrated the existence of a material
error or injustice that can be remedied
effectively through correction of the
applicant’s military record and, if so,
what corrections are needed to provide
full and effective relief.

(5) In Military Whistleblowers Pro-
tection Act cases only, whether to rec-
ommend to the Secretary of the Air
Force that disciplinary or administra-
tive action be taken against any Air
Force official whom the Board finds to
have committed an act of reprisal
against the applicant. Any determina-
tion on this issue will not be made a
part of the Board’s record of pro-
ceedings and will not be given to the
applicant, but will be provided directly
to the Secretary of the Air Force under
separate cover (§865.2(b)).

(m) Record of proceedings. The Board
staff will prepare a record of pro-
ceedings following deliberations which
will include:

(1) The name and vote of each Board
member.

(2) The application.

(3) Briefs and written arguments.

(4) Documentary evidence.

(5) A hearing transcript if a hearing
was held.

(6) Advisory opinions and the appli-
cant’s related comments.

(7) The findings, conclusions, and rec-
ommendations of the Board.

(8) Minority reports, if any.
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(9) Other information necessary to
show a true and complete history of
the proceedings.

(n) Minority reports. A dissenting
panel member may prepare a minority
report which may address any aspect of
the case.

(0) Separate communications. The
Board may send comments or rec-
ommendations to the Secretary of the
Air Force as to administrative or dis-
ciplinary action against individuals
found to have committed acts of re-
prisal prohibited by the Military Whis-
tleblowers Protection Act and on other
matters arising from an application
not directly related to the requested
correction of military records. Such
comments and recommendations will
be separately communicated and will
not be included in the record of pro-
ceedings or given to the applicant or
counsel.

(p) Final action by the Board. The
Board acts for the Secretary of the Air
Force and its decision is final when it:

(1) Denies any application (except
under 10 U.S.C. 1034).

(2) Grants any application in whole
or part when the relief was rec-
ommended by the official preparing the
advisory opinion, was unanimously
agreed to by the panel, and does not in-
volve an appointment or promotion re-
quiring confirmation by the Senate.

(g) The Board sends the record of pro-
ceedings on all other applications to
the Secretary of the Air Force or his or
her designee for final decision.

§865.5 Decision of the Secretary of the
Air Force.

(a) The Secretary may direct such ac-
tion as he or she deems appropriate on
each case, including returning the case
to the Board for further consideration.
Cases returned to the Board for further
reconsideration will be accompanied by
a brief statement of the reasons for
such action. If the Secretary does not
accept the Board’s recommendation,
the decision will be in writing and will
include a brief statement of the
grounds for denial.

(b) Decisions in cases under the Mili-
tary Whistleblowers Protection Act.
The Secretary will issue decisions on
such cases within 180 days after receipt
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